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§347.206 Domestic retail deposit activ-
ity requiring deposit insurance by
U.S. branch of a foreign bank.

(a) Domestic retail deposit activity. To
initiate or conduct domestic retail de-
posit activity requiring deposit insur-
ance protection in any state after De-
cember 19, 1991, a foreign bank must es-
tablish one or more insured U.S. bank
subsidiaries for that purpose.

(b) Exception. Paragraph (a) of this
section does not apply to any bank or-
ganized under the laws of any territory
of the United States, Puerto Rico,
Guam, American Samoa, or the Virgin
Islands the deposits of which are in-
sured by the FDIC pursuant to the Fed-
eral Deposit Insurance Act.

(c) Grandfathered insured branches.
Domestic retail accounts with balances
of less than an amount equal to the
SMDIA that require deposit insurance
protection may be accepted or main-
tained in an insured branch of a foreign
bank only if such branch was an in-
sured branch on December 19, 1991

(d) Change in ownership of grand-
fathered insured branch. The grand-
fathered status of an insured branch
may not be transferred, except in cer-
tain merger and acquisition trans-
actions that the FDIC determines are
not designed, or motivated by the de-
sire, to avoid compliance with section
6(d)(1) of the International Banking
Act (12 U.S.C. 3104(d)(1)).

[70 FR 17560, Apr. 6, 2005, as amended at 74
FR 47718, Sept. 17, 2009]

§347.207 Disclosure of supervisory in-
formation to foreign supervisors.

(a) Disclosure by the FDIC. The FDIC
may disclose information obtained in
the course of exercising its supervisory
or examination authority to a foreign
bank regulatory or supervisory author-
ity, if the FDIC determines that disclo-
sure is appropriate for bank super-
visory or regulatory purposes and will
not prejudice the interests of the
United States.

(b) Confidentiality. Before making any
disclosure of information pursuant to
paragraph (a) of this section, the FDIC
will obtain, to the extent necessary,
the agreement of the foreign bank reg-
ulatory or supervisory authority to
maintain the confidentiality of such
information to the extent possible
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under applicable law. The disclosure or
transfer of information to a foreign
bank regulatory or supervisory author-
ity under this section will not waive
any privilege applicable to the infor-
mation that is disclosed or transferred.

§347.208 Assessment base deductions
by insured branch.

Deposits in an insured branch to the
credit of the foreign bank or any of its
offices, branches, agencies, or wholly
owned subsidiaries may be deducted
from the assessment base of the in-
sured branch.

§347.209 Pledge of assets.

(a) Purpose. A foreign bank that has
an insured branch must pledge assets
for the benefit of the FDIC or its des-
ignee(s). Whenever the FDIC is obli-
gated under section 11(f) of the Federal
Deposit Insurance Act (12 TU.S.C.
1821(f)) to pay the insured deposits of
an insured branch, the assets pledged
under this section must become the
property of the FDIC and be used to
the extent necessary to protect the De-
posit Insurance Fund.

(b) Amount of assets to be pledged. (1)
For a newly insured branch, a foreign
bank must pledge assets equal to at
least 5 percent of the liabilities of the
branch, based on the branch’s projec-
tion of its liabilities at the end of each
of the first three years of operations.
For all other insured branches, a for-
eign bank must pledge assets equal to
the appropriate percentage applicable
to the insured branch, as determined
by reference to the risk-based assess-
ment schedule contained in this para-
graph, of the insured branch’s average
liabilities for the last 30 days of the
most recent calendar quarter. 4

4This average must be computed by using

the sum of the close of business figures for
the 30 calendar days of the most recent cal-
endar quarter, ending with and including the
last day of the calendar quarter, divided by
30. For days on which the branch is closed,
however, balances from the previous business
day are to be used in determining its average
liabilities. In determining its average liabil-
ities, the insured branch may exclude liabil-
ities to other offices, agencies, branches, and
wholly owned subsidiaries of the foreign
bank. The value of the pledged assets must

Continued
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(2) Risk-based assessment schedule. The
risk-based asset pledge required by
paragraph (b)(1) will be determined by

12 CFR Ch. lll (1-1-14 Edition)

utilizing the following risk-based as-
sessment schedule:

Supervisory risk subgroup
Asset maintenance level
A (%) B (%) C (%)
Equal to or greater than 108% 2 3 4
Equal to or greater than 106% 4 5 6
Less than 106% RPN 6 7 8

The appropriate asset pledge percent-
age will be determined based on the su-
pervisory risk subgroup and asset
maintenance level applicable to the in-
sured branch.

(3) Supervisory risk factors. For pur-
poses of this section, within each asset
maintenance group, each institution
will be assigned to one of three sub-
groups based on consideration by the
FDIC of supervisory evaluations pro-
vided by the primary federal regulator
for the insured branch. The supervisory
evaluations include the results of ex-
amination findings by the primary fed-
eral regulator, as well as other infor-
mation the primary federal regulator
determines to be relevant. In addition,
the FDIC will take into consideration
such other information (such as state
examination findings, if appropriate)
as it determines to be relevant to the
financial condition and the risk posed
to the Deposit Insurance Fund. The
three supervisory subgroups are:

(i) Subgroup ‘“A’’. This subgroup con-
sists of financially sound institutions
with only a few minor weaknesses;

(ii) Subgroup ‘‘B’’. This subgroup
consists of institutions that dem-
onstrate weaknesses which, if not cor-
rected, could result in significant dete-
rioration of the institution and in-
creased risk of loss to the deposit in-
surance fund; and

(iii) Subgroup ‘C’’. This subgroup
consists of institutions that pose a sub-
stantial probability of loss to the de-
posit insurance fund.

(4) The FDIC may require a foreign
bank to pledge additional assets or to
compute its pledge on a daily basis
whenever the FDIC determines that
the condition of the foreign bank or

be computed based on the lesser of the prin-
cipal amount (par value) or market value of
such assets at the time of the original pledge

the insured branch is such that the as-
sets pledged under this section will not
adequately protect the deposit insur-
ance fund. In requiring a foreign bank
to pledge additional assets, the FDIC
will consult with the primary regulator
for the insured branch. Among the fac-
tors to be considered in imposing these
requirements are the concentration of
risk to any one borrower or group of
related borrowers, the concentration of
transfer risk related to any one coun-
try, including the country in which the
foreign bank’s head office is located or
any other factor the FDIC determines
is relevant.

(5) BEach insured branch must sepa-
rately comply with the requirements of
this section. A foreign bank which has
more than one insured branch in a
state may, however, treat all of its in-
sured branches in the same state as one
entity and will designate one insured
branch to be responsible for compli-
ance with this section.

(c) Depository. A foreign bank must
place pledged assets for safekeeping at
any depository which is located in any
state. However, a depository may not
be an affiliate of the foreign bank
whose insured branch is seeking to use
the depository. A foreign bank must
obtain the FDIC’s prior written ap-
proval of the depository selected, and
such approval may be revoked and dis-
missal of the depository required when-
ever the depository does not fulfill any
one of its obligations under the pledge
agreement. A foreign bank shall ap-
point and constitute the depository as
its attorney in fact for the sole purpose
of transferring title to pledged assets

and thereafter as of the last day of the most

recent calendar quarter.
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to the FDIC as may be required to ef-
fectuate the provisions of paragraph (a)
of this section.

(d) Assets that may be pledged. Subject
to the right of the FDIC to require sub-
stitution, a foreign bank may pledge
any of the kinds of assets listed in this
paragraph (d); such assets must be de-
nominated in United States dollars. A
foreign bank shall be deemed to have
pledged any such assets for the benefit
of the FDIC or its designee at such
time as any such asset is placed with
the depository, as follows:

(1)(i) Negotiable certificates of de-
posit that are payable in the United
States and that are issued by any state
bank, national bank, state or federal
savings association, or branch of a for-
eign bank which has executed a valid
waiver of offset agreement or similar
debt instruments that are payable in
the United States and that are issued
by any agency of a foreign bank which
has executed a valid waiver of offset
agreement; provided, that the maturity
of any certificate or issuance is not
greater than one year; and provided
further, that the issuing branch or
agency of a foreign bank is not an affil-
iate of the pledging bank or from the
same country as the pledging bank’s
domicile;

(ii) Non-negotiable certificates of de-
posit, subject to the terms specified in
paragraph (d)(1)(i) of this section other
than the requirement of negotiability,
that were pledged as collateral to the
FDIC on March 18, 2005, until maturity
according to the original terms of the
existing deposit agreement.

(2) Treasury bills, interest bearing
bonds, notes, debentures, or other di-
rect obligations of or obligations fully
guaranteed as to principal and interest
by the United States or any agency or
instrumentality thereof;

(3) Commercial paper that is rated P-
1 or P-2, or their equivalent by a na-
tionally recognized rating service; pro-
vided, that any conflict in a rating
shall be resolved in favor of the lower
rating;

(4) Banker’s acceptances that are
payable in the United States and that
are issued by any state bank, national
bank, state or federal savings associa-
tion, or branch or agency of a foreign
bank; provided, that the maturity of
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any acceptance is not greater than 180
days; and provided further, that the
branch or agency issuing the accept-
ance is not an affiliate of the pledging
bank or from the same country as the
pledging bank’s domicile;

(5) General obligations of any state of
the United States, or any county or
municipality of any state of the United
States, or any agency, instrumen-
tality, or political subdivision of the
foregoing or any obligation guaranteed
by a state of the United States or any
county or municipality of any state of
the United States; provided, that such
obligations have a credit rating within
the top two rating bands of a nation-
ally recognized rating service (with
any conflict in a rating resolved in
favor of the lower rating);

(6) Obligations of the African Devel-
opment Bank, Asian Development
Bank, Inter-American Development
Bank, and the International Bank for
Reconstruction and Development;

(7) Notes issued by bank and thrift
holding companies, banks, or savings
associations organized under the laws
of the United States or any state there-
of or notes issued by United States
branches or agencies of foreign banks,
provided, that the notes have a credit
rating within the top two rating bands
of a nationally recognized rating serv-
ice (with any conflict in a rating re-
solved in favor of the lower rating) and
that they are payable in the United
States, and provided further, that the
issuer is not an affiliate of the foreign
bank pledging the note; or

(8) Any other asset determined by the
FDIC to be acceptable.

(e) Pledge agreement. A foreign bank
shall not pledge any assets unless a
pledge agreement in form and sub-
stance satisfactory to the FDIC has
been executed by the foreign bank and
the depository. The agreement, in addi-
tion to other terms not inconsistent
with this paragraph (e), shall give ef-
fect to the following terms:

(1) Original pledge. The foreign bank
shall place with the depository assets
of the kind described in paragraph (d)
of this section, having an aggregate
value in the amount as required pursu-
ant to paragraph (b) of this section.

(2) Additional assets required to be
pledged. Whenever the foreign bank is
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required to pledge additional assets for
the benefit of the FDIC or its designees
pursuant to paragraph (b)(4) of this sec-
tion, it shall deliver (within two busi-
ness days after the last day of the most
recent calendar quarter, unless other-
wise ordered) additional assets of the
kind described in paragraph (d) of this
section, having an aggregate value in
the amount required by the FDIC.

(3) Substitution of assets. The foreign
bank, at any time, may substitute any
assets for pledged assets, and, upon
such substitution, the depository shall
promptly release any such assets to the
foreign bank; provided, that:

(i) The foreign bank pledges assets of
the kind described in paragraph (d) of
this section having an aggregate value
not less than the value of the pledged
assets for which they are substituted
and certified as such by the foreign
bank; and

(ii) The FDIC has not by written no-
tification to the foreign bank, a copy of
which shall be provided to the deposi-
tory, suspended or terminated the for-
eign bank’s right of substitution.

(4) Delivery of other documents. Con-
currently with the pledge of any assets,
the foreign bank will deliver to the de-
pository all documents and instru-
ments necessary or advisable to effec-
tuate the transfer of title to any such
assets and thereafter, from time to
time, at the request of the FDIC, de-
liver to the depository any such addi-
tional documents or instruments. The
foreign bank shall provide copies of all
such documents described in this para-
graph (e)(4) to the appropriate regional
director concurrently with their deliv-
ery to the depository.

(b) Acceptance and safekeeping respon-
sibilities of the depository. (i) The deposi-
tory will accept and hold any assets
pledged by the foreign bank pursuant
to the pledge agreement for safe-
keeping free and clear of any lien,
charge, right of offset, credit, or pref-
erence in connection with any claim
the depository may assert against the
foreign bank and shall designate any
such assets as a special pledge for the
benefit of the FDIC or its designee. The
depository shall not accept the pledge
of any such assets unless, concurrently
with such pledge, the foreign bank de-
livers to the depository the documents

12 CFR Ch. lll (1-1-14 Edition)

and instruments necessary for the
transfer of title thereto as provided in
this part.

(ii) The depository shall hold any
such assets separate from all other as-
sets of the foreign bank or the deposi-
tory. Such assets may be held in book-
entry form but must at all times be
segregated on the records of the deposi-
tory and clearly identified as assets
subject to the pledge agreement.

(6) Reporting requirements of the in-
sured branch and the depository—(i) Ini-
tial reports. Upon the original pledge
of assets as provided in paragraph (e)(1)
of this section:

(A) The depository shall provide to
the foreign bank and to the appropriate
FDIC regional director a written report
in the form of a receipt identifying
each asset pledged and specifying in
reasonable detail with respect to each
such asset the complete title, interest
rate, series, serial number (Gf any),
principal amount (par value), maturity
date and call date; and

(B) The foreign bank shall provide to
the appropriate regional director a
written report certified as correct by
the foreign bank which sets forth the
value of each pledged asset and the ag-
gregate value of all such assets, and
which states that the aggregate value
of all such assets is at least equal to
the amount required pursuant to para-
graph (b) of this section and that all
such assets are of the kind described in
paragraph (d) of this section.

(ii) Quarterly reports. Within ten cal-
endar days after the end of the most re-
cent calendar quarter:

(A) The depository shall provide to
the appropriate regional director a
written report specifying in reasonable
detail with respect to each asset cur-
rently pledged (including any asset
pledged to satisfy the requirements of
paragraph (b)(4) of this section and
identified as such), as of two business
days after the end of the most recent
calendar quarter, the complete title,
interest rate, series, serial number (if
any), principal amount (par value), ma-
turity date, and call date, provided,
that if no substitution of any asset has
occurred during the reporting period,
the reporting need only specify that no
substitution of assets has occurred; and
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(B) The foreign bank shall provide as
of two business days after the end of
the most recent calendar quarter to
the appropriate regional director a
written report certified as correct by
the foreign bank which sets forth the
value of each pledged asset and the ag-
gregate value of all such assets, which
states that the aggregate value of all
such assets is at least equal to the
amount required pursuant to para-
graph (b) of this section and that all
such assets are of the kind described in
paragraph (d) of this section, and which
states the average of the liabilities of
each insured branch of the foreign
bank computed in the manner and for
the period prescribed in paragraph (b)
of this section.

(iii) Additional reports. The foreign
bank shall, from time to time, as may
be required, provide to the appropriate
regional director a written report in
the form specified containing the infor-
mation requested with respect to any
asset then currently pledged.

(T) Access to assets. With respect to
any asset pledged pursuant to the
pledge agreement, the depository will
provide representatives of the FDIC or
the foreign bank with access (during
regular business hours of the deposi-
tory and at the location where any
such asset is held, without other limi-
tation or qualification) to all original
instruments, documents, books, and
records evidencing or pertaining to any
such asset.

(8) Release upon the order of the FDIC.
The depository shall release to the for-
eign bank any pledged assets, as speci-
fied in a written notification of the ap-
propriate regional director, upon the
terms and conditions provided in such
notification, including without limita-
tion the waiver of any requirement
that any assets be pledged by the for-
eign bank in substitution of any re-
leased assets.

(9) Release to the FDIC. Whenever the
FDIC is obligated under section 11(f) of
the Federal Deposit Insurance Act to
pay insured deposits of an insured
branch, the FDIC by written certifi-
cation shall so inform the depository;
and the depository, upon receipt of
such certification, shall thereupon
promptly release and transfer title to
any pledged assets to the FDIC or re-
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lease such assets to the foreign bank,
as specified in the certification. Upon
release and transfer of title to all
pledged assets specified in the certifi-
cation, the depository shall be dis-
charged from any further obligation
under the pledge agreement.

(10) Interest earned on assets. The for-
eign bank may retain any interest
earned with respect to the assets cur-
rently pledged unless the FDIC by writ-
ten notice prohibits retention of inter-
est by the foreign bank, in which case
the notice shall specify the disposition
of any such interest.

(11) Expenses of agreement. The FDIC
shall not be required to pay any fees,
costs, or expenses for services provided
by the depository to the foreign bank
pursuant to, or in connection with, the
pledge agreement.

(12) Substitution of depository. The de-
pository may resign, or the foreign
bank may discharge the depository,
from its duties and obligations under
the pledge agreement by giving at least
60 days’ written notice thereof to the
other party and to the appropriate re-
gional director. The FDIC, upon 30
days’ written notice to the foreign
bank and the depository, may require
the foreign bank to dismiss the deposi-
tory if the FDIC in its discretion deter-
mines that the depository is in breach
of the pledge agreement. The deposi-
tory shall continue to function as such
until the appointment of a successor
depository becomes effective and the
depository has released to the suc-
cessor depository the pledged assets
and documents and instruments to ef-
fectuate transfer of title in accordance
with the written instructions of the
foreign bank as approved by the FDIC.
The appointment by the foreign bank
of a successor depository shall not be
effective until:

(i) The FDIC has approved in writing
the successor depository; and

(ii) A pledge agreement in form and
substance satisfactory to the FDIC has
been executed.

(13) Waiver of terms. The FDIC may by
written order waive compliance by the
foreign bank or the depository with
any term or condition of the pledge
agreement.

[70 FR 17560, Apr. 6, 2005; 70 FR 20704, Apr. 21,
2005, as amended at 71 FR 20527, Apr. 21, 2006]
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